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Shelf Organisations

Accountants and their clients are
taking avoidable risks by using
shelf organisations to obtain
companies, trusts or
superannuation funds.
David Garde

IN AN ARTICLE “WHEN IS TAXATION
Advice Legal Advice? by Noel Davis!'
offences applying o unqualified pre-
parers of legal documents For reward
under the legal profession legislation
of the Srtares were considered. The
purpose of this article is to extend that
examination to consider the conse-
guences for accountants and their
clients of the use by accountants of
providers ol shell companies, ‘stan-
dard’ form trusts and superannuation
funds who are not qualified in law and
so not entitled 1o practise. These
providers are referred 1o in this article
as ‘shell organisations’”.

The types of consequences o be
considered are:

+ criminal and statutory consequences;
 ethical consequences; and

+ professional indemnity insurance
CONSEUENCES.

The authority on which the proposi-
tions of law in this article are based are
to be found in the Victorian law which
is broadly similar to the law operating
in the other States and Territories of
Australia. This is similar to the use of
authority from a Victorian standpoint
by the Austwralian Society of CPAs in
the ASCPA's Ethical Standard PP3
Preparation of Legal Documents’.

CRIMINAL AND STATUTORY
CONSEQUENCES
As the article by Mr Davis remains a
pertinent analysis of the relevant of-
fences under the legal profession legis-
lation, it is not proposed 1o review
those offences in this article to the
same extent. However, as the court
cases considered by Mr Davis mirror
the activities of shelf organisations it is
useful 1o recap the facts and convic

tions in those cases:

Barrister’s Board of WA v Palm Man-
agement Pty Lid” The accused were
unqualified persons who performed
work in connection with the transfer of
a hardware business conducted in a
partnership to a family trust with a cor-
porate trustee, They were also in-
volved in the serting up of a superan-
nuation scheme in connection with the
business. In the course of this work
they prepared 2 memorandum and ar-
ticles of association, a deed of settle-
ment of the family trust and a superan-
nuation trust deed.

The accused were convicted under
offences contained in the Legal Pracu-
tioners Act {(WA) 1893 in each in-
stance.

Bavrristers Board of WA v Centread Tax
Services. ' Central Tax Services was
charged with performing legal worlk by
providing a memorandum and articles
of association of a shelf company and
discretionary trust deed produced from
a precedent held by Central Tax Ser-

vices and advice recommending the
carrying on of activities in a discre-
tionary trust.

It was found that the provision of
tax advice in conjunction with the
preparation of documents constituted
offences under the Legal Practitioners
Act (WA) 1893, Franklyn J found that
the mere inclusion in a precedent trust
deed of client informarion is sufticient
to constitute the illegal preparation of
a trust deed. Thus it was found by
Pranklyn J that the mere inclusion of
beneliciaries, trustees, appointors,
guardians or the vesting date can con-
stitute an offence under the Act where
done for reward by someone other
than a legal practiioner.

It is not widely known that the Sec-
retary of the Law Institute of Victoria
regularly refers instances of unqualified
legul practice to the police for prosecu-
tion,

In Victoria, it is also possible for the
Seeretary 1o seek a restraining order
under subsection 90(7) of the Legal
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Profession Practice Act (Vic) 1958 1o
prevent a person from implying or
holding out that he or she is entitled to
practise as a legal practitioner.!

Although a restraining order does
not amount to a criminal conviction,
the conscquence of the restraining
order is to bring the business of the
unqualified preparer of legal docu-
ments to a halt. That consequence may
be more draconian than a fine or con-
viction under subsection 92(1) of the
Legal Profession Practice Act (Vi)
1958 ° particularly in the case of a well
established shelf organisation.

In Cornall, Secretary of the Law Insti-
tute of Vicloria v Superanmuation Sys-
tems (Aust) Pty Ltd” the Secretary of
the Law Institute sought a restraining
order under subsection 90(7) of the
Legal Profession Practice Act {(Vic)
1958 against Superannuation Systems
where that company’s promotional
material indicated, infer afia, that the
company could “provide you with all
necessary documentation to establish
or amend your fund”. The Secretary
wias not successful in obtaining the
order sought. It was established that
the principals of Superannuation Sys-
tems had good credentials for superan-
nuation and life insurance. However,
these credentials did not seem to affect
the court's decision and it was the lack
of other evidence that was found to be
critical. The evidence before the
Supreme Court did not indicate that
legal documents had in fact been pre-
pared for reward ~ the only relevant
evidence was promoticnal material
which indicated that the company was
prepared to draw up legal documents.

Tadgell J stated: “Tt would be alto-
gether different, of course, if there
were proof that the company or either
of the individual defendants had done
anything at all of the kind that the
pamphler held them our as prepared
todo”’

It is therefore likely that the Law In-
stitute of Victoria will be loath to com-
mence procecdings unless it can pro-
duce evidence (e.g. by subpoena from
an accountant’s file) which demon-
strates that a shelf organisation has
prepared documentation setting up a
company or a trust fund and has been
paid for it.

These sanctions can be invoked
against shelf organisations and their
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principals. Thus when an accountant
orders, for example, a trust deed for
one of the accountant’s clients from 4
shelf organisation then the primary of-
fence (or matter to be restrained) is
committed by the shelf organisation
and not by the accountant. Neverthe-
less, a magistrate’s court may find that
the accountant has aided, abetted,
counselled or procured the offence for
which the accountant can technically
be prosecuted. The specific restraining
order provided for under subsection
90(7) of the Legal Profession Practice
Act (Vic) 1958 could not be directed
against an accountant who is merely
proposing [0 continue o use the ser-
vices of an unqualified person.

Sections 53 and 55A of the Trade
Practices Act (Commonwealth) 1974
would also be of concern to accoun-
tants in these circumstances.

Section 53 states: “A corporation
shall not, in trade and commerce, in
connection with the supply of goods
and services or in connection with the

countants operating through incorpo-
rated accounting practices can be
caught by sections 52, 53 and 55A of
the Trade Practices Act (Common-
wealth) 1974. As far as accountants
who are not operating through incor-
porated practices are concerned, the
Fair Trading Act (Vic) 1985" adopts the
relevant parts of the Trade Practices
Act (Commonwealth) 1974 and applies
them concomitantly to individuals such
as accountants and unincorporated ac-
counting praclices.

Although the Tegal Profession Prac-
tice Act provisions date from the 19th
century, they could be described as
consumer protection legislation. Where
accountants supply companies or
trusts or funds which thev know, or
should have known, were prepared in
breach of the consumer standards in
the Act, then representations concern-
ing the suitability or standard of these
companies or trusts or funds, or the
proffering of such companies or trusts
or funds where a client would expect

When an accountant orders a trust deed for a client from a
shelf organisation, the primary offence is committed by the
shelf organisation, not the accountant.

promotion by any means of the supply
or use of goods or services:
(aa) falscly represent that services are
of a particular standard, quality or
grade . . .
(c) represent that goods or services
have sponsorship, approval, perfor-
mance characteristics, accessories, use
or benefits they do not have . . "
Section 35A states: "A corporation
shall not, in trade and commerce, en-
gage in conduct that is liable to mis-
lead the public as to the nature, the
characreristics, the suirability for the
purpose or the quality of any services.”
The breach of sections 53 or 55A
constitutes an offence with live-figure
fines prescribed. Those sections are an
adjunct of section 52 of the Trade
Practices Act (Commonwealth) 1974,
Section 52 imposes a civil lability
where corporations engage or are like-
lv to engage in misleading or decep-
tive conduct in trade or commerce.
Representations concerning the
products of shelf organisations by ac-

their constituent documents to be pre-
pared by a qualilied person, in accor-
dance with the law, when they are not
could amount to offences and civil
breaches under these sections of the
Trade Practices Act and the Fair Trad-
ing Act. It would follow that, even if
companies or trusts or funds would
have been regarded as being of an ac-
ceptable “standard, quality or grade”,
as “suitable” and as having the neces-
sary “sponsorship, approval, and so
on” had they been supplied by a legal
practitioner, the very fact that they are
supplied by an unqualified person is li-
able to make involvement in the sup-
plying of these services a breach of the
provisions.

ETHICAL CONSIDERATIONS
In the Australian Society of CPAs Ethi-
cal Standard PP3 ‘Preparation of Legal
Documents’ (PP3), the Society states
that the preparation of memoranda
and articles of association and like
documents is an unethical practice if



undertaken by persons other than a
client's qualified legal advisers.

PP3 is generally honoured by mem-
bers of the Society as far as the con-
duct of their own practices is con-
cerned. However, it does not follow
that PP3 was intended to be limited 10
be a statement of whar is unethical as
far as the conduct of a2 member of the
Society is concerned. PP3 was not re-
leased simply to limit what accountants
can do in their practices. It is part of a
wider agenda to protect the public
from work done by unqualified per-
sons. Professional ethics are framed to
reflect what clients expect from profes-
sionals and not just what professionals
expect of themselves, The spirit of the
professional ethic is disregarded if the
accountant refrains from doing a pro-
hibited act tor a client, and then en-
gages some other unqualified person
to do the same prohibited act.

INSURANCE CONSEQUENCES

In addition to the statutory conse-
quences discussed so far, there is also
the possibility that an accountant’s
client may seek redress for companies
or trusts or funds negligently provided.
What will be the accountant’s position
in these circumstances?

Where a legal practitioner is en-
gaged to draw up a legal document, it
is possible for an accountant or the ac-
countant’s client (depending on who is
the client of the legal practitioner) to
seek redress against the legal practi-
tioner for negligently drawn legal doc-
uments where that negligence causes
loss 1o the client. The legal practitioner
should be insured by professional in-
demnity insurance.

It is unlikely that a shelf organisation
will be similarly insured, There is no
compulsory requirement that a compa-
ny, which is not an incorporated ‘pro-
fessional’, carry professional indemnity
insurance. This means that any given
shelf organisation will probably not
have professional indemnity insurance,

Many shelf organisations seem to
run their businesses through compa-
nies. Orthers are run via business
names owned by companies. It is pos-
sible that these are merely ‘two-dollar’
companies without sufficient assets to
meet any liability claims.

It seems to be normal for shelf or-
ganisations to engage legal practition-
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agram 1

THE CLIENT'S NEGLIGENCE OR CIVIL LIABILITY CLATM AGAINST
THE SHELF ORGANISATION

ers to draw up their precedent docu-
ments. Some of these organisations are
apparently owned or controlled by
legal practitioners and, in effect, that
owner or controller is limiting his or
her professional liability as a legal
practitioner by conducting that aspect
of legal practice under the guise of a
company. Therefore it is feasible that a
legal practitioner engaged 1o draw
precedent documents could be joined’
to proceedings against the shelf organ-
isation and it may he found by the
court that the legal practitioner is ulti-
mately responsible for the negligent
preparation aof the legal documents.
However, there are problems in estal»-
lishing the legal practitioner’s responsi-
bility in these circumstances.

* The fault may not have been in the
generic document. For example a dis-
cretionary trust may have been pre-
pared using an incomplete precedent,
bur the shelf organisation, which has
overseen the implementation of the
precedent, has included the wrong
beneficiaries, Or the connection or
‘foreseeability’ berween the legal prac-

titioner, the shelf organisation, the dac-
countant and the circumstances of the
accountant's client may be too remote
for the legal practitioner to be found at
fault for the loss suffered by the ac-
countant’s client,

* The Victorian Solicitors’ Liability
Committee (the sole insurer of Victori-
an solicitors for professional indemmnity
purposes) has excluded liability in the
solicitors” professional indemnity poli-
¢y for work done by solicitors for con-
veyancing companies (which is akin o
the work done by shelf organisations).”
The policy does not presently exclude
any work done by solicitors providing
legal services. However, such an ex-
clusion would be logical.

= The shell organisation may prefer to
protect its legal practitioner even if it
means that the shelf organisation will
be wound up. Even if a legal practi-
tioner is joined in proceedings, recov-
erv against the legal practitioner and
the legal practitioner’s insurers is still
difficult if the shelf organisation is re-
luctant to disclose the nature of its in-
structions to the legal practitioner and
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what the legal practitioner actually did.

If the legal practitioner is responsible
when something goes wrong with a
compuny a trust or a fund, but the
legal practitioner's insurers will not in-
demnity and the legal practitioner is
impecunious, or the legal practitioner
is not responsible and the shelf organi-
sation is impecunious, the accountant’s
client could look to the accountant for
compensation.

Although the accountant has had
nothing to do with the drawing up of
documents for setting up a company,
trust or fund, the omission 1o use or
recommend a qualitied person in ac-
cordance with statutory and/or cthical
responsibilities would appear to be
sufficient grounds for the client to win
a negligence action.

Liability under the Trade Practices
Act (Commonwealth) 1974 or the Fair
Trading Act (Vic) 1985 may not neces-
sarily arise from a mere omission 10
use a qualified person. However, rep-
resentations or conduct by an accoun-
tant which leads the client to the en-
gagement of an unqualified person
will be sufficient to enable the client to
commence civil action under the legis-
lation in addition 1o attracting criminal
liability and a liability to the client for
negligence.

The accountant may seek to rely on
his or her professional indemnity in-
surance cover if a negligence action
under the Trade Practices Act (Com-
monwealth) 1974 or Fair Trading Act
(Vic) 1985 or any other liability arises
(see diagram).

Unlike the insurance for solicitors in
Victoria, professional indemnity insur-
ance is provided for accountants by a
number of insurance brokers so it is
not possible to make a definitive gen-
eralisation concerning the adequacy of
cover. The policy recommended by
the Society * has been considered as a
sample policy for the purposes of this
article, Insured activities are broadly
stated to be activities carried on as part
of an accounting practice. As outlined
previously, the drawing up of legal
documents may be outside the activi-
ties carried on as part of an accounting
practice. It may therefore be possible
for insurers who insure accountants for
liabilities arising from accounting prac-
tice or accounting work to challenge
claims on the basis that a liability aris-
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ing from the provision of a defective
company. trust or fund did not arise
from accounting practice or accounting
work.

SHELF COMPANIES — A LESSER
PROBLEM?

Some people believe that shelf organi-
sations involved in the conversion of
shelf companies for clients face fewer
of the legal difficulties discussed in this
article than do shelf organisations in-
volved in the incorporation of compa-
nies, or the setting up of trusts and su-
perannuation funds,

Moreover, the activities of shelf or-
ganisations which merely convert com-
panies in Australin and vverseas are
widely accepted commercially. That is
in contrast o the activities of shelf or-
ganisations which prepare legal docu-
ments, such as memoranda and articles
of association, trust deeds and super-
annuation fund deeds for clients.

The explanation of why shelf organi-
sations which merely convert shell

given in most instances by shelf organ-
isations incorporating companies 10 be
shelf companies. Where a shell organi-
sation is in the business of supplving
shelf companies to clients, it seems
clear that a company set up as a shelf
company is set up to form part of the
shelf organisation’s ‘stock’. Thus the
reason for the preparation of legal
documents is explained by the profit
motive: stock is sold for profit.

SECRET COMMISSIONS
Although this article is primarily con-
cerned with the consequences arising
from the sctting up of companies,
trusts or funds using shelf organisa-
tions as such, some activities of certain
shell organisations warrant further
comment.

These shelf organisations offer incen-
tives such as free travel and accommo-
dation to accountants who acquire a
certain amount of their products. They
do not warn the accountant that taking
an incentive without disclosing the fact

An accountant’s failure to use or recommend a qualified
person to draw up documents would be sufficient grounds

for the client to win a negligence action.

companies face fewer legal difficulties
is that shelf companies arc set up by
and for the shelf organisations them-
selves (with the shelf organisation
owners or employees typically becom-
ing the officers and shareholders of the
company ), Thercfore, as there is no re-
striction on people doing legal work
for themselves, the shelt arganisation
sells the company once the legal work
involved in drawing up the memoran-
dum and articles of association is done.

However, this explanation does net
seem valid in the light of the Legal
Profession Practice Act (Vic) 1958,
Under the Act the courts may be in-
clined to treat the purpose for which a
shelf company was fonmed as relevant
to the question of whether the legal
work involved in incorporating and
converting the shelf company was
done for reward. The ‘principal activi-
ties” question on the Australian Sccuri-
ties Commission form 201 is strong ev-
idence of that purpose. One would ex-
pect that the answer ‘shell company” is

to his or her client can amount to k-
ing a secret commission — an indictable
offence (i.¢. more serious than a sum-
mury offence) under both the Com-
monwealth and Victorian Crimes Acts.'

CONCLUSION

Recently, complaints about the high
costs of justice have led to consider-
able investigation at government level
into the monopoly of legal practition-
ers on certain types of work.”

Regardless of the merits of breaking
the legal praciitioners’ monopoly on
such work as routine conveyancing, it
must be realised that the drawing up
of trust and superannuation documents
is among the more complex of legal
tasks, Even if it is true that once a
complex document has been drawn
up it becomes a standard precedent
which can be used again, there are
risks in implementing these documents
without the involvement of a profes-
sional who understands them.

The wide acceptance of shelf organi-



sations in the provision of shelf com-
panies is due to the ability of shelf or-
ganisations to provide a satislactory
secretarial service beyond that which
legal practitioners have traditionally
been willing or able 1o provide, But,
with the onset of computers which can
largely automate the secretarial aspects
of providing shelf companies, it is ex-
pedient to consider whether shelf or-
ganisations should retain their bridge-
head into this area of legal work which
they have traditionally dominated.

There is a strong case for shelf or-
ganisations retaining their bridgehead,
although, as stared in this article, this
bridgehead is not recognised under
law or professional ethics.

However, the case for retention is
weakened if shell organisations persist
in offering trust deed and superannua-
tion fund deed services and in offering
secret commissions and using other in-
vidious marketing techniques.

Furthermore, if shelf organisations
are to be allowed to compete with
lawyers, their marketing of legal ser-
vices should be restrained in line with
Rule 2 of the Solicitors (Professional
Conduct and Practice) Rules (Vic)
1984* or whatever rules regulate legal
marketing.

There is a significantly increased
possibility of error and financial loss
where the person ‘selling’ a legal doc-
ument to a client or implementing it
for a client does not thoroughly under-
stand the contents and ramifications of
the document. For example, the incor-
rect specifications in a discretionary
trust deed of the settlement, the trust
powers, the perpetuity period or the
beneficiaries may provide tax auditors,
creditors and others with opportunities
to succeed in a4 wide range of claims
against beneficiaries which would not
have arisen had the trust deed been
drawn up correctly, These kinds of er-
rors occur regularly where the person
who draws the document does not un-
derstand it. Examples of cases in
which the Commissioners of Taxation
have successfully attacked badly
drawn up trust deeds that have come
before the courts and the Administra-
tive Appeals Tribunal include Madner
v Commissioner of laxation," Case
W12, Case W15," Case W217and
Cuse Y30."

Even if readers of this article are un-

convinced by the foregoing part of this
conclusion, it is still true that accoun-
tants and their clients are taking avoid-
able risks in the light of the law and
ethics canvassed in this article by using
shelf organisations to obtain compa-
nies, trusts or funds.

These risks will remain unless quali-
fied persons are engaged, or laws and
ethics are changed through the appro-
priate processes 1o allow for unquali-
fied persons to do this type of work, If
this happened the community would
probably demand extra consumer pro-
tection corresponding with the respon-
sibility those unqualified persons
should bear. The point is strongly put
by Mr Gordon Hughes, president of
the Law Insritute of Victoria (as he
then was) as follows:

“It is illogical and unacceptable to
suggest that legal services should ever
be provided by people ather than
properly qualified persons. Regulation
is essential to ensure that such gualifi-
cations exist and the standards which
give meaning to the qualifications are
observed.™

Finally, a reference to Murphy’s Law
(the one which suggests that if some-
thing can go wrong it will) is apt
when considering setting up a compa-
ny, trust or fund using documents
drawn by an unqualified person:
Would an accountant’s client really
want 1o save $150 in costs if it meant
that something could go wrong with
the structural foundation of a $2 mil-
lion investment?

David Garde is a lax lawyer with Jer-
rered & Stuk, solicitors and consullants,
Melborne.
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